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Portability—Great Idea,
But Full of Planning Problems
-by Neil E. Harl*  
 The enactment of “portability”1 in the Tax Relief Act of 20102 has met with widespread 
approval, particularly among those who tend to procrastinate in their estate planning efforts. 
For individuals (and couples) who simply did not get around to restructuring asset ownership 
after marriage or who harbored a deep reluctance to leave the other spouse with enough 
property to achieve a rational tax result over both deaths, the enactment seemed to be a good 
move. 
 Basically, the provision allows a surviving spouse to utilize the remaining amount of the 
unused exclusion amount3 from the estate of the deceased spouse at the surviving spouse’s 
death. 
 The problems with portability relate, principally, to—(1) the requirements imposed on 
the estate of the first spouse to die, (2) the pressures created in selecting a new spouse after 
the death of the first spouse; and (3) an unexpected order of death.
Requirements imposed on the estate of the first to die
 The statute makes it clear that a deceased spouse’s unused exclusion amount “. . . may 
not be taken into account by a surviving spouse . . . unless the executor of the estate of the 
deceased spouse files an estate tax return on which such amount is computed and makes an 
election on such return that such amount may be so taken into account.”4 Inasmuch as it is 
not known how large an estate the surviving spouse will ultimately have at death (and what 
the allowable exclusion amount is at that time) it means the only safe planning approach 
will be to file a Form 706, the federal estate tax return, and make the election in every 
instance where a spouse survives.  Unexpected increases in asset values, an unanticipated 
inheritance or gift or a successful experience with the lottery or the gaming tables could boost 
the surviving spouse’s estate to a level exceeding what could be covered by the available 
exclusion amount at the surviving spouse’s death. Moreover, the return must be filed in a 
timely fashion (with extensions) even though no federal estate tax may be due.5 If the return 
is filed late, the statute states that “no election may be made.”6
 Moreover, portability only applies with respect to a surviving spouse of a deceased 
spouse who dies after December 31, 2010.7 It is also important to note that the portability 
concept, along with the rest of the 2010 enactments in Title I of the 2010 Act8 “sunsets” 
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in the surviving spouse’s estate is calculated.16
Authority to promulgate regulations
 The portability statute gives specific authority to the Department 
of the Treasury to prescribe regulations “. . . as may be necessary 
to carry out this subsection.”17 Those regulations will be eagerly 
awaited. 
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after December 31, 2012.9 That means the only assurance of the 
availability of  portability is where the first spouse dies during 
the two-year period of 2011 and 2012. The uncertain future of 
efforts to extend the concept beyond 2012 has been made even 
more uncertain by the sudden interest in Congress in controlling 
budgetary outlays and limiting revenue losses. 
Care needed in selecting a successor spouse
 The portability concept has introduced an entirely new 
dimension into selection of a successor spouse after the death 
of a spouse after 2010. In particular, a surviving spouse whose 
deceased spouse died after 2010 with no estate should be very 
careful not to lose the $5 million of the “deceased spousal unused 
exclusion amount”10 by marrying a new spouse who does not 
come with such a rich dowry inasmuch as the unused exclusion 
amount is only available from the “basic exclusion amount of 
the last such deceased spouse of such surviving spouse.  .   .”11 
The message is clear – it could be financially disadvantageous 
to remarry and to have the new spouse die and wipe out the 
benefits assured from the estate of the first spouse. All else being 
equal, remarriage ideally would be to someone who promises 
to give an equal or greater “unused exclusion amount” than the 
predeceased spouse provided. 
Order of death problems
 The order-of-death problems can cause unintended 
consequences in remarriage situations, as noted above, but note 
that the reference is to “. . . the last such deceased spouse. . .  “ not 
the “last spouse.”12 So as long as the original surviving spouse 
dies before the new spouse dies, the financial dowry from the 
original predeceased spouse is preserved. That would suggest 
attention might be given, if there is interest in remarrying, all else 
being equal (and maybe even if it isn’t) to marry a much younger 
spouse the second (or third or whatever) time around. 
 What if the moneyed spouse dies first? There is no way 
to reverse the process of portability (which might be called 
reverse portability) and allow the predeceased spouse’s estate 
to anticipate the “. . . unused exclusion amount. . . . “ expected 
at the death of the surviving spouse. However, use can be made 
of the federal estate tax marital deduction13 (including qualified 
terminable interest property or QTIP)14 effectively to move part 
of the estate of the first spouse to die to the surviving spouse’s 
estate. 
Uncertainty over the “basic exclusion amount”
 With a relatively short assured life for the $5 million “basic 
exclusion amount” (of two years, 2011 and 2012),15 there is 
uncertainty over what the “basic exclusion amount” will be 
after 2012 – and whether there is  a federal estate tax in 2013 
and later years. The portability concept anticipates that in the 
formula for applying the “unused exclusion amount” in the estate 
of the eligible surviving spouse by specifying that the “deceased 
spousal exclusion amount” is the lesser of the basic exclusion 
amount of the last deceased spouse or the excess of that basic 
exclusion amount over the amount with respect to which the tax 
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